MassWorks Mortgage℠ Program

MassWorks Note

AMOUNT:  $_________________________________

DATE:  _________________________________________________________

LOCATION: ____________________________________, Massachusetts 

PROPERTY ADDRESS:

________________________________________________________________

Street

________________________________________________________________

City/Town                                                               Zip

1. BORROWER’S PROMISE TO PAY

The Massachusetts Housing Partnership Fund Board (the “Provider”) has made a loan (the “Loan”) in the total principal amount of $ _________________________ in the form of a payment to _________________________ (the “Lender””), to be used by the Lender, on behalf of the Borrower/Employee (and co-Borrower, if any, identified below) (collectively, the “Borrower”), as follows:
▪ Loan proceeds in the amount of $_____________(enter “Zero Dollars” if applicable) shall be used by the Lender as Interest Subsidy Assistance to reduce the payments required to be made to by the Borrower the Lender under a certain second note of even date herewith (“the Second Note”) secured by a certain mortgage of even date herewith (the “Second Mortgage”) on the Property; 
▪ Loan proceeds in the amount of $________________ (enter “Zero Dollars” if applicable) shall be used by the Lender as Down Payment Assistance to reduce the amount of financing needed to purchase the Property. 

In return for the Loan, the Borrower makes the following promises:

A. To make regular and timely monthly payments to the Lender on the Second Note according to the Second Mortgage Payment Schedule (the “Schedule”) attached hereto and incorporated herein.

B.  To use the Property as Borrower’s principal residence during the term of this MassWorks Note provided that Borrower owns the Property.

C.  That the information pertaining to Borrower’s income, household size, household income, assets and liabilities submitted to the Lender truthfully, accurately and fairly reflect Borrower’s financial condition at the time of the Loan.

2. PAYMENTS

Borrower will make any payment due under this MassWorks Note in full in thirty years, or upon the sale, conveyance or transfer of the Property including via foreclosure sale or a deed in lieu of foreclosure of the Property, or when Borrower ceases to occupy the Property as principal residence, or upon Default as defined below, whichever first occurs.

3. ADJUSTMENT TO PRINCIPAL AMOUNT DUE IN CERTAIN CIRCUMSTANCES


A. If the Property is transferred, conveyed or sold, for any reason, voluntarily or involuntarily, including via foreclosure sale or a deed in lieu of foreclosure, before the fifth (5th) anniversary of the Loan, unless given a written waiver by the Provider, upon such sale or transfer the Borrower and/or his/her/their agents, heirs and assigns shall repay to the Provider, (a) the entire amount (if any) which has been applied by the Lender as Interest Subsidy Assistance to reduce the Borrower’s monthly interest payment on the Second Note, as specified in the Schedule (the “Interest Subsidy Recapture”) and/or (b) the Down Payment Assistance less any amount forgiven in accordance with Paragraph C. below,  as applicable. In no event, however, shall the Interest Subsidy Recapture when combined with the total amount of debt secured by the First Mortgage and the Second Mortgage, cause the secured debt on the Property to exceed then applicable Fannie Mae loan to value requirements. Under current requirements, the total secured debt on the Property cannot exceed 97% of the value of the Property. 

B. If the Property is transferred, conveyed or sold, voluntarily or involuntarily, including via foreclosure sale or deed in lieu of foreclosure after the fifth (5th) anniversary of the Loan, unless given a written waiver by the Provider, upon such sale or transfer the Borrower and/or his/her/their agents, heirs and assigns shall repay to the Provider the lesser of 1) the Interest Subsidy Recapture or 2) twenty (20%) percent of the net appreciation realized from the sale or transfer of the Property or 3) the applicable amount under number 1 or 2 above, as adjusted, if necessary, to reflect Fannie Mae requirements. For purposes of this MassWorks Note, the phrase “net appreciation” shall refer to the positive difference between the resale price and the purchase price of the Property (less appraisal costs and broker’s fees), based on good faith, arm’s length transactions. In the event that the twenty (20%) percent of net appreciation is less than the Interest Subsidy Recapture, the Borrower will provide to the Provider, at Borrower’s cost, a professional real estate appraisal to support the resale price. The Borrower acknowledges that the Provider reserves the right to base the calculation of net appreciation for purposes of this paragraph on the higher of the appraised value of the Property or the re-sale price. The Borrower acknowledges that the Provider is allowing me/us to retain at least eighty (80%) percent of the net appreciation as a return on investment in the Property provided Borrower retains ownership of the Property and reside in it as my/our principal residence for at least five years. 

C. To the extent that all or any portion of the Loan is used as Down Payment Assistance, so long as the Borrower/Employee remains employed by his/her present employer and occupies the Property as his/her principal residence, such amount shall be forgiven at the rate of twenty percent (20%) annually calculated on each Anniversary Date of the Loan on which the Borrower/Employee remains so employed, such that if the Borrower/Employee remains so employed as of the Anniversary Date of this Loan for each of the next consecutive  five (5) years, the Down Payment Assistance will be forgiven in full. The Borrower understands, agrees and acknowledges that the loan forgiveness shall not be pro-rated on a monthly basis, and accordingly, for example, if Borrower/Employee’s employment is terminated, voluntarily or involuntarily, for any reason, and/or if the Property ceases to be used as Borrower’s principal residence  prior to the first Anniversary Date of the Loan, the Borrower shall be liable to pay the Provider or its designee, one hundred percent (100%) of the Down Payment Assistance, and that, for example, if such employment is terminated and/or  the Property ceases to be used as Borrower’s principal residence after the first Anniversary Date of the Loan but prior to the Second Anniversary Date of the Loan, Borrower shall be liable to pay the Provider or its designee, eighty percent (80%) of the Down Payment Assistance. 
Borrower understands, agrees and acknowledges that that Borrower is solely responsible for any federal and/or state income taxes payable as a result of any Loan forgiveness under Paragraphs B and/or C above.
4. DEFAULT

It will be an event of default under this MassWorks Note if the following occurs:

A. Default of any term, condition, promise or representation contained in the Second Note and Second Mortgage.

B. Default of any term, condition, promise or representation contained in this MassWorks Note, the MassWorks Mortgage Program Agreement and/or the MassWorks Mortgage, each of even date herewith, which documents are incorporated herein by reference and are collectively referred to as the “MassWorks Mortgage Loan Documents”).
5. PAYMENT OF NOTE HOLDER’S COSTS AND EXPENSES

If the Provider is required to initiate legal process as the result of a default as described above, the Provider will have the right to be paid back for all of its costs and expenses incurred as a result of such default, to the extent not prohibited by applicable law. Those expenses include, for example, reasonable attorneys’ fees (including the time of any in-house counsel of lender, charged at the same rate as comparable outside attorneys).

6. THIS NOTE SECURED BY A MORTGAGE

In addition to the protections given to the Provider under this MassWorks Note, a mortgage on the Property of even date (the “MassWorks Mortgage”), protects the Provider from possible losses which might result if Borrower does not keep the promises made in this MassWorks Note.

7. BORROWER’S WAIVERS

Borrower waives any and all rights to require the Provider to do certain things to the extent permitted by law. Those things are: 

(A) to demand payment of amounts due (known as “presentment”); 

(B) to give notice that amounts due have not been paid (known as “notice of dishonor”);

(C) to obtain an official certification of nonpayment (known as a “protest”).
8. GIVING OF NOTICES

Any notice that must be given to Borrower under this MassWorks Note will be given by delivering it or by mailing it by certified mail addressed to Borrower at the Property Address above.  A notice will be delivered or mailed to Borrower at a different address if Borrower gives the Provider proper written notice of such different address. Any notice that must be given to the Provider under this MassWorks Note will be given by delivering it or mailing it by certified mail to the Provider at the following address: 

Massachusetts Housing Partnership 

160 Federal Street, 2nd Floor 

Boston, MA 02110
Attn: SoftSecond Loan Program- Operation Manager
8. RESPONSIBILITY OF PERSONS UNDER THIS NOTE

If more than one person signs this MassWorks Note, each of us is fully and personally obligated to keep all of the promises made in this MassWorks Note. The Provider may enforce its rights under this MassWorks Note against each of us individually or against all of us together. This means that anyone of us may be required to pay all of the amounts owed under this MassWorks Note. Any person who takes over Borrower’s rights or obligations under this Note will have all of such rights and must keep all of such promises made in this MassWorks Note. Any person who takes over the rights or obligations of a guarantor, surety, or endorses of this MassWorks Note is also obligated to keep all of the promises made in this MassWorks Note. 

9. TERM

This MassWorks Note is due in thirty years, or upon the sale, transfer or conveyance of the Property, including via foreclosure sale or a deed in lieu of foreclosure of the Property or when the Borrower ceases to use the Property as principal residence, whichever first occurs.

10. GOVERNING LAW

This MassWorks Note shall be governed by the laws of the Commonwealth of Massachusetts.

IN WITNESS WHEREOF, the Borrower has executed this MassWorks Note under seal as of the date written above.

______________________________
 _______________________________

Witness 




Borrower/Employee
______________________________
 _______________________________

Witness 




Co-Borrower
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